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Isolas LLP tax specialists are discussing the key components of DAC 6: intermediaries, cross-border

arrangements, and hallmarks.

Emma joined the Private Client and tax

team when her boutique private client

firm, Legacy, was acquired by ISOLAS

LLP in January 2018. She is part of the

team driving the firm’s family office

offering forward. She has significant

experience in corporate and commercial

law as well as financial services, assisting

clients on all aspects of their relocation

and business set up in Gibraltar. She

commonly advises clients on tax matters

including personal tax, corporate tax,

and cross boarder structuring.

Stuart has a strong background in

tax and has become the “go to” lawyer

within the firm for all tax matters. He

is presently involved in advising high

net worth individuals on the

establishment of tax efficient

structures and cross-border planning

and often presents on tax issues

affecting the jurisdiction, such as the

application of tax treaties and EU

Directives. Stuart’s areas of practice

include general commercial, financial

services, and private client work.

Adrian has particular expertise in trusts,

tax and estate planning, with a focus on

private clients. Recognised as an expert in

his field, he has been instrumental in the

development of the Gibraltar legislative

framework governing the Private Client

space, and was instructed by Government

to draft, among other key pieces of

legislation, the Private Trust Companies

Act 2015 and the Private Foundations Act

2017. He is ranked as a leading Private

Client lawyer by legal ranking directory,

Legal 500.

Adrian Pilcher
adrian.pilcher@isolas.gi
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1. PART 1

1.1 What is DAC 6?

DAC 6 refers to EU Council Directive 2018/882/EU which provides

for mandatory disclosure rules for intermediaries (and in some cases,

taxpayers) in respect of cross-border arrangements exhibiting certain

“hallmarks”.

On 30th January 2020, H.M. Government of Gibraltar published the

Income Tax (Amendment) Regulations 2020 (the “Regulations”), to

transpose DAC 6 into the Income Tax Act 2010.

There are three key components to a reportable DAC 6 arrangement:

Intermediaries

Cross-border arrangements

Hallmarks

1

2

3



1.2 What is an intermediary?

DAC 6 provides that anyone who designs, markets, organises, makes available, manages or provides directly or indirectly aid,

assistance or advice with respect to the implementation of a reportable cross-border arrangement is an intermediary. Hence, there is

a large number of potentially intermediaries involved, including: financial institutions, accountants, financial/tax advisors or

consultants, lawyers (including in-house counsel), fiduciaries (including directors or managing persons), family offices, insurance

intermediaries, any person/ entity involved in a cross-border arrangement as defined. In order to be an intermediary, a person shall

meet at least one of the following additional conditions:

is resident for tax purposes in a Member State

has a permanent establishment in a Member State through which 
the services with respect to the arrangement are provided

is incorporated in, or governed by the laws of, a Member State

is registered with a professional association related to legal, taxation 
or consultancy services in a Member State

Intermediaries/The tax payer

e.g.

advisor 

creator 

manager 

designs, markets, organises, makes

available for implementation or manages

the implementation of a reportable

cross-border arrangement

provides, directly or indirectly, aid,

assistance or advice with respect to the

implementation or managing of a

reportable cross-border arrangement

e.g.

service provider

financial institution



1.3 What is a cross-border arrangement?

“Arrangement” is not fully defined in

DAC 6, but includes a series of

arrangements and may compromise

more than one-step or part.

DAC 6 provides that a cross-border

arrangement concerns more than

one-member state or a member state

and a third country, where at least

one of the following conditions is

met:

Not all the participants in the 
arrangement are resident for tax 
purposes in the same jurisdiction

One or more of the participants is 
simultaneously resident for tax 

purposes in more than one jurisdiction

One or more of the participants carries 
on a business in another jurisdiction 
through a permanent establishment 
situated in that jurisdiction and the 

arrangement forms part or the whole 
of the business of that permanent 

establishment

One or more of the participants carries 
on a business in another jurisdiction 
through a permanent establishment 
situated in that jurisdiction and the 

arrangement forms part or the whole 
of the business of that permanent 

establishment

The arrangement has a possible impact 
on the automatic exchange of 

information or the identification of 
beneficial ownership



1.4 What types of  cross-border 

arrangements will be disclosable?

A cross-border arrangement will be disclosable under DAC 6 if it meets one or more of a number of specified hallmarks.

Hallmarks are broadly underpinned by 2 considerations:

(i) Main benefit test

(ii) Cross border arrangements and general international tax principles

Certain hallmarks may only be taken into

account where they fulfil the “main benefit” test.

Having regard to all relevant facts and

circumstances, it can be established that the main

benefit or one of the main benefits a person may

reasonably expect to derive from an arrangement

is the obtaining of a tax advantage.

An arrangement will be cross-border where it

concerns either more than one Member State or

a Member state and a third country where at

least one of the conditions discussed in the

previous section is met.



PART 2



2.1 How do the new obligations work? 15 hallmarks?

A hallmark is a characteristic or feature of a cross-

border arrangement entailing its mandatory reporting

if met. DAC 6 lists 15 different hallmarks, organized

within the following categories:

A) Generic hallmarks linked to the main benefit test

B) Specific hallmarks linked to the main benefit test

C) Specific hallmarks related to cross-border

transactions

D) Specific hallmarks concerning automatic exchange

of information and beneficial ownership

E) Specific hallmarks concerning transfer pricing

intermediaries

cross-border 
arrangements 

hallmarks

2. PART 2



Hallmarks

Main 
benefit test

Category A

A1) Taxpayer or participant is 

subject to a condition of  

confidentiality in respect of  

how the arrangements secure a 

tax advantage.  

A2) Intermediary is paid by 

reference to the amount of  tax 

saved or whether the scheme is 

effective.  

A3) Standardised 

documentation and/or 

structure. 

YES YES YES

2.2 Hallmark A



Hallmarks

Main 
benefit test

Category B

B1) Participant in an 

arrangement takes active steps 

which consist of  acquiring a 

loss making company.

B2) Converting income into 

capital. 

B3) Circular transactions 

resulting in the round-tripping 

of  funds. 

YES YES YES

2.3 Hallmark B



Hallmarks

Main 
benefit test

Category C
C1(a) 

Recipient is 

not resident 

for tax in any 

tax 

jurisdiction

C1(b)(i) Does not 

impose any 

corporate tax or 

imposes corporate 

tax at the rate of  

0% or almost 0%; 

C1(b)(ii) is 

included in a 

blacklisted 

country.

C1(c) Payment is 

exempt from tax where 

recipient is tax 

resident.

C1(d) Benefits 

from a preferential 

tax regime in the 

recipient 

jurisdiction. 

NO YES NO YES YES

C1) Deductible cross-border payments made between two or more associated enterprises where at least 

one of  the following conditions occurs:

2.4 Hallmark C



Hallmarks

Main 
benefit test

Category C

C2) Deductions for 

depreciation claimed in more 

than one jurisdiction. 

C3) Double tax relief  claimed 

in more than one jurisdiction in 

respect of  the same income. 

C4) Asset transfer where 

amount treated as payable is 

materially different between 

jurisdictions. 

NO NO NO

2.4 Hallmark C



Hallmarks

Main 
benefit test

Category D

D1) Arrangement which may have the effect of

undermining the reporting obligations on the

automatic exchange of financial account

information (e.g. FATCA and CRS).

D2) Arrangement involving non-transparent

legal or beneficial ownership chain with the use

of persons, legal arrangements or structures:

NO NO



Hallmarks

Main 
benefit test

Category E

E1) 

Arrangement 

involving the use 

of  unilateral safe 

harbour rules. 

E2) Arrangement involving the transfer of  

hard-to-value intangibles where:

- E2(a) no reliable comparable  exist; and

- E2(b) financial projections or assumptions 

used in valuation are highly uncertain. 

E3) Cross border transfer of  

functions/risks/assets causing 

a more than 50% decrease in 

earnings before interest in tax 

during the next three years. 

NO NO NO
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3.   PART 3

3.1 Disclosure by intermediaries 3.2 Disclosure by taxpayers

The Regulations provide that, 

generally, intermediates will have to 

disclose the required information to 

the Commissioner of  Income Tax 

within 30 days after the earliest of  

the reportable cross-border 

arrangement being made available 

for implementation, being ready for 

implementation or when the first 

step in the implementation is ready.

The Regulations provide that taxpayer 

obligations apply to “relevant taxpayers”. 

Where there is no intermediary or if  the 

intermediary is covered by legal professional 

privilege, the relevant taxpayer must disclose 

the required information to the Commissioner 

of  Income Tax within 30 days after the earliest 

of  the reportable cross-border arrangement 

being made available for implementation to the 

taxpayer, being ready for implementation by the 

taxpayer or when the first step in its 

implementation is taken.



3. 3. Legal professional privilege under the Regulations 

3.4 What needs to be reported

The Regulations confirm specifically that intermediaries

are not required to disclose an arrangement where the

reporting obligation would breach the legal professional

privilege under the law of Gibraltar. However, an

intermediary must notify other intermediaries, or the

taxpayer of the reporting obligation.

• Tax Identification Number (TIN)

• Where appropriate, the associated persons of  

the relevant taxpayer

Details of  the relevant hallmark(s)

A summary of  the arrangement, including (in abstract 

terms) a summary of  relevant business activities 

The date on which the first step in implementation was 

or will be made 

Details of  the relevant local law

Identification of  the relevant taxpayers or any other 

person in any Member State likely to be affected by the 

arrangement  

Identification of  all taxpayers and intermediaries 

involved, including:

• Tax residence 

• Name, date and place of  birth (if  an individual)



3.5 Reporting deadlines

Reporting Obligations Deadline 

Arrangements

implemented between 25 

June 2018 and 30 June 

2020.  

28 February 2021

Arrangements 

implemented after 1 July 

2020.

The 30 day reporting 

window due to commence 

on 1 July would be 

deferred to 1 January 2021 

(first reporting would 

therefore be due by 1 

February 2021)  

Marketable arrangements Every 3 months 

For more information or for any enquiries please do not 
hesitate to contact Emma Lejeune at 

emma.lejeune@isolas.gi, Adrian Pilcher at 
adrian.pilcher@isolas.gi,  and Stuart Dalmedo at 

stuart.dalmedo@isolas.gi or log on to our website.

www.gibraltarlawyers.com

Suite 23 Portland House Glacis Road PO Box 204 Gibraltar Tel +350 

2000 1892 Fax +350 2007 8990

Disclaimer: Please note that the information and any commentary on the law contained in this document is
only intended as a general statement and is provided for information purposes only and no action should be
taken in reliance on it without specific legal advice. Every reasonable effort is made to make the information
and commentary accurate and up to date, but no responsibility for its accuracy and correctness, or for any
consequence of relying on it, is assumed by the author. Further this document is not intended to amount to
legal advice.

mailto:emma.lejeune@isolas.gi
mailto:Adrian.pilcher@isolas.gi
mailto:stuart.dalmedo@isolas.gi
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Trusted since 1892

ISOLAS LLP is a full-service law firm providing

commercial and pragmatic advice to our clients,

corporate and personal, with an award-winning,

market leading practice based on putting our

clients first and matching the client’s needs to

the best person for the job. With the expertise

and dynamism of a firm at the vanguard of

developments in legal solutions designed to

tackle an ever-evolving range of issues, ISOLAS

stays ahead of the curve and makes sure its

clients are too.


